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Introduction

Imagine being arrested and jailed for rolling through a stop sign. In seventeen
states, that may be a real possibility. In these states, minor traffic offenses are
criminalized, meaning that they are arrestable offenses that come with a criminal
record. Although what constitutes a minor traffic offense varies from state to
state, generally they are moving violations (such as speeding, failing to stop,

or failing to signal); equipment offenses (such as broken lights or a cracked
windshield); or administrative regulations (such as driving without proof of
insurance or with an expired registration).

[ minor traffic infractions
criminalized

Il minor traffic infractions
quasi-criminal

Once in the criminal legal system, individuals are likely to face a cascade of
fines and court-related fees that can rapidly and exponentially grow. And people
unable to pay these costs face criminal sanctions up to and including jail. Given
the significant consequences for what are by definition minor offenses, states
that criminalize minor traffic offenses should decriminalize them and reclassify
them as civil offenses.
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Decriminalization alone, however, is not enough. Even in states that have
decriminalized minor traffic offenses, people can still end up in jail because
many jurisdictions allow bench warrants to be used for nonpayment. True
decriminalization must be coupled with a prohibition on using bench warrants
as a mechanism for jailing people who are unable to pay their civil fines and
fees or who miss a hearing in a fine-only case. Additionally, states that have

decriminalized traffic offenses but continue to use warrants to enforce civil
citations, have decriminalized in name only.

No one should go to jail simply because they are too poor to pay—and no
state should use warrants to enforce civil citations.

4

B

ffjc.us

p


https://finesandfeesjusticecenter.org/

The Drive to Jail: Why States Should Decriminalize Minor Traffic Offenses and Stop Using Bench Warrants to Enforce Traffic Laws

Fines & Fees Justice Center

Committing a Minor Traffic Offense Should
Not Make Someone a Criminal

Traffic offenses are the way that most people are
drawn into the legal system, impacting nearly
twenty-five million motorists and their passengers
each year.? Legal scholars and law enforcement
officials acknowledge that, given the vast array

of low-level traffic rules and regulations in any
given jurisdiction, it is nearly impossible for a
person to drive within the limits of the law for any
significant period of time.® As one South Carolina
county deputy explained, “[n]early everyone does
something illegal if you follow them long enough.”
Many of these offenses are unintentional, limited, or
pose little to no public safety harm.

Fifty years ago, about a dozen states treated minor
traffic offenses as civil matters, while most classified
them as criminal offenses. In the 1970s, the federal
government studied the benefits of addressing
traffic offenses through the civil system, and the
National Highway Safety Advisory Committee
ultimately recommended that most minor traffic
violations should be reclassified as noncriminal
offenses.® Since 1970, 23 states have decriminalized
minor traffic offenses.®

Legislative and community support for
decriminalization derived, in part, from the growing
consensus that criminalization was too severe a
sanction for minor traffic infractions. As the former
Oregon Attorney General noted, “[t]he Criminal
Code is designed primarily to deal with anti-social
conduct where the deviation from social norms

is substantial and where there is a great threat to
persons or property,”” something not true of most
minor traffic offenses. Reformers also highlighted
how criminalization imposed hefty, avoidable costs
on the legal system and on taxpayers, from increased
burdens on court dockets to the expense of housing
people in jail.2 In short, any benefit of minor traffic
criminalization was not worth the cost.

Yet, as of December 2023, 17 states still treat
minor traffic offenses as crimes. This means that

by statute, most, if not all, minor traffic offenses
committed in these states are misdemeanors. When
states criminalize minor traffic offenses they create a
huge net, drawing untold numbers of people into the
criminal legal system.

Enforcing the rules of the road and ensuring the safety
of motorists, cyclists, and pedestrians is of paramount
importance. Particularly threatening driving offenses—
such as driving under the influence, reckless driving,
hit and run, and fleeing from police—remain criminal

in every state. But minor offenses—many of which are
unintended, regulatory, and nonthreatening—should
not result in criminal sanctions or a criminal record.

Beyond the life-long risks a criminal record can
pose to housing and employment, criminal charges
can also come with a host of criminal court fees,
such as criminal administration fees,® bench warrant
fees,© arrest and booking fees," and prosecution
fees.? Failure to pay the fine and fees attached to
the original traffic misdemeanor is often considered
failure to abide by the terms of a criminal sentence,
which may land the person in jail, on probation, or
facing other ongoing criminal sanctions, each of
which can carry even more fees®

Decriminalization vs. Legalization

As jurisdictions consider decriminalizing

minor traffic offenses, jurisdictions should also
examine whether some traffic infractions should
be prohibited at all. Some minor infractions,
such as prohibitions against objects hanging
from rearview mirrors may not need to be illegal
in the first place® For some conduct, states
should consider whether any punishment, civil
or criminal, is necessary.
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Bench Warrant Reform Is Critical to Stop the Jailing
of People for Being Unable to Pay Fines and Fees

Changing the classification of traffic offenses from
criminal to civil, alone, will not automatically end

the jailing of people who cannot afford to pay the
underlying fines and fees. In jurisdictions that treat
minor traffic matters as civil offenses, people will still
spend time in jail for unpaid fines and fees if the civil
courts have unchecked power to enforce payment
through bench warrants.

Although courts have the power to
simply issue a summons directing

the person to come to court at a later
day, many courts take a “warrant first,
questions later” approach that raises
constitutional concerns.

A bench warrant is a court order directing police

to take someone into custody alleging that they
violated some previous order of the court. In the civil
traffic context, this can happen when someone does
not pay their fine or fee on time or misses a court
hearing related to either traffic fines and fees or the
underlying civil offense. Though the terminology
may differ from state to state, bench warrants are,

in essence, civil contempt allegations that direct
police to take the person into custody and bring
them before the judge to explain themselves. As a
practical matter, being taken into custody can result
in days of jail time before ever seeing a judge, even
if the person’s failures were ultimately justified or
excusable. In this way, bench warrants criminalize
otherwise civil proceedings.

Although courts have the power to simply issue a
summons directing the person to come to court at a
later day, many courts take a “warrant first, questions
later” approach that raises constitutional concerns.
The United States Supreme Court has long held

that a person may not be incarcerated for failure

to pay a court debt unless that failure to pay was
willful® In other words, courts may not jail people

ffjc.us

for nonpayment unless the person has the ability to
pay the fine and fees and simply refuses to do so.
Nevertheless, it remains common practice in some
jurisdictions to issue bench warrants and seize
people off the streets based solely on the mere fact
of nonpayment, without any evidence the person

is actually capable of paying. In 2020, the Idaho
Supreme Court invalidated that state’s bench warrant
regime finding that the presumptive jailing of people
for nonpayment—even for short periods of time—
was unconstitutional®

Proponents of using civil bench warrants to enforce
traffic fines and fees often argue that they have

no other way of ensuring compliance. Yet, this is
simply untrue. As a starting point, taking a person’s
ability to pay into consideration when imposing
fines or creating payment plans has been shown

to increase payment compliance.” The fact that
other jurisdictions do not use bench warrants also
demonstrates they are unnecessary.® States have
other measures for enforcing civil debts, such as
garnishing tax returns, placing liens on property, or
sending payments to collections. While each of these
may raise other concerns of equity, they are short of
imposing criminalized sanctions on civil offenses. If
the real goal is to enforce payment, incarceration is
the least likely to result in actual payment.®
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Nevada: A Case Study for Successful

Traffic Decriminalization

In January 2023, Nevada became the 34th state to
decriminalize most minor traffic offenses,?® making it
an excellent case study for other states that want to do
the same. Although Nevada’s example illustrates one
potential path to reform, states should undertake this
work in @ manner that makes most sense for them.

In Nevada, change did not come overnight. Advocates
spent several years building a bi-partisan coalition

of legislators, community groups, and justice system
experts to bring attention to the issue. They talked
with stakeholders, held town hall meetings to hear
from impacted people, and began collecting data.

Although their efforts at decriminalization initially
failed, the conversations generated by advocates
and the information and data gathered persuaded
lawmakers they needed to learn more. Between the
2017 and 2019 legislative sessions, the legislature
created an interim study committee to consider
decriminalization. The committee looked deeply

at ten local jurisdictions to learn about warrant
practices, collect revenue data, and develop a
bigger picture of what was actually happening in
practice. They found, as advocates had argued, that
actual collections were typically tens to hundreds of
thousands of dollars less than what was assessed.?
The state and local communities were not gaining
much revenue, and people were struggling to pay.

Despite the committee’s work, decriminalization failed
in the 2019 legislative session. In 2020, the Fines and
Fees Justice Center (FFJC) began working in Nevada
and decriminalization was at the top of its legislative
agenda. FFJC reinvigorated the decriminalization
coalition, built new relationships with advocates

from across the political and geographic spectrums,
and worked closely with impacted individuals and
communities, bringing them to the capital to speak
directly to legislators. The coalition was able to
effectively illustrate how minor mistakes resulted in
the derailment of so many lives in Nevada in ways
legislators never intended nor understood.

ffjc.us

FFJC also worked with graduate students and
faculty at the University of Nevada, Las Vegas on a
study of traffic warrants that proved critical to the
coalition’s renewed campaign. The study found that,
over an eight-year period in Las Vegas, 83% of open
warrants were for administrative traffic offenses
such as driving without proof of insurance, with

a suspended vehicle registration, or with expired
license plates?? —all issues unrelated to public
safety. Additionally, the study found that nearly 60%
of open warrants were issued to Black people from
the poorest zip codes because they failed to pay
ticket fees for these administrative traffic offenses.?®
This helped advocates address the misperception
that criminalizing traffic offenses was necessary

for public safety. The coalition also worked with

law enforcement from across the state to argue
that using officers to enforce warrants and collect
traffic debts took them away from the real work of
promoting public safety, something neither officers
nor legislators wanted.

Armed with all this information and newfound
support, the legislature passed a decriminalization
bill by an overwhelming and bi-partisan majority,
which Nevada’s Governor signed into law on June 8,
2021.2* Success was not instantaneous. But keeping
the conversation alive, building public and legislative
awareness of the problems, extensive data collection,
and sharing the experiences of those impacted

by criminalized traffic offenses ultimately led to
wholesale, systemic change.
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Conclusion

It is time for states to stop treating minor traffic
offenses as crimes. It creates far-reaching and life-
long consequences for offenses that are common,
often unintended, and generally nonthreatening.
Criminalization also wastes court, law enforcement,
and taxpayer dollars, while entrenching people who
are unable to pay their fines and fees in a cycle of
criminal court involvement.

The effort to decriminalize minor traffic offenses must
be coupled with meaningful limits on civil bench
warrants—without these limits, civil offenses are still
punished with criminal-like consequences. Instead

of encouraging the growth of debtor’s prisons,

states should preemptively address a person’s

ability to pay traffic fines and fees, create actionable
no-cost payment plans, or provide other non-
financial sanctions, such as no-cost traffic courses or
reasonable community service alternatives.

T
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FFJC welcomes any legislator, advocate,
or stakeholder interested in pursuing
traffic decriminalization in their state
reach out to us at

info@finesandfeesjusticecenter.org.
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Appendix of Statutes

The Fines and Fees Justice Center conducted a
50-state statutory analysis to determine the states
where minor driving violations could result in criminal
liability. For the purposes of this report, we considered
a state to generally criminalize traffic offenses when
the state’s statute classifies them as misdemeanors
or felonies, even if they may be fine-only offenses in
practice. While we acknowledge that local practice
can differ from statute, we focus on statutes because
these are the universal legal authority that can be
compared across states. From our research, we found

Fines & Fees Justice Center

17 states (indicated in orange), that we classified as
generally criminalizing minor traffic offenses. In some
cases, the interplay between multiple statutes within
a state makes classification a close call. In those
circumstances, we provide context and statutory
citations to explain our classifications. Note: this
appendix does not address severe offenses—such

as driving while intoxicated, reckless driving, fleeing
police, or leaving the scene of an accident—which are
criminal in virtually every state.

STATE ARE MINOR TRAFFIC OFFENSES CRIMINALIZED?

Alabama Generally Criminalized

Ala. Code § 32-5A-8

It is @ misdemeanor for any person to violate any of the provisions of this chapter [Rules of the
Road] or of Title 32 [Motor Vehicles and Traffic], unless such violation is by this chapter or other
law of this state declared to be a felony.

Alaska Generally Criminalized

Alaska Stat. §28.90.010(a)

Minor Off. Proc.

It is a misdemeanor for a person to violate a provision of this title [Motor Vehicles] unless the
violation is by this title or other law declared to be a felony or an infraction.

Although some minor offenses have been classified as lesser infractions—such as failing to
use a seat belt (Alaska Stat. §28.05.099), failing to use headlines (Alaska Stat. §28.35.191), or
driving with an open container of alcohol (Alaska Stat. § 28.35.029)—many others have not.

In practice, court rules suggest that many of these offense may be fine-only. See Alaska R.

Arizona Not Generally Criminalized
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STATE ARE MINOR TRAFFIC OFFENSES CRIMINALIZED?

Arkansas Generally Criminalized

(@) Any person violating any of the provisions of this act shall be guilty of a misdemeanor,
unless the violation is by this act or other law of this state declared to be a felony.

(b) Upon conviction, an offender shall be punished:

(1) For a first conviction, by a fine of not more than one hundred dollars ($100) or by
imprisonment for not more than ten (10) days;

(2) For a second conviction within one (1) year thereafter, by a fine of not more than two
hundred dollars ($200) or by imprisonment for not more than twenty (20) days, or by
both fine and imprisonment; and

(3) For a third or subsequent conviction within one (1) year after the first conviction, by a fine
of not more than five hundred dollars ($500) or by imprisonment for not more than six (6)
months, or by both fine and imprisonment.

Ark. Code § 27-50-305

California Not Generally Criminalized

Although California uses the term “criminal infraction” for many minor traffic offenses, these
remain less than misdemeanors. Therefore, they do not met our definition of criminalization
when comparing it to other states.

Colorado Not Generally Criminalized
Connecticut Not Generally Criminalized
District of Columbia Not Generally Criminalized
Delaware Not Generally Criminalized
Florida Not Generally Criminalized
Georgia Generally Criminalized

It is unlawful and, unless otherwise declared in this chapter [Uniform Rules of the Road] with
respect to particular offenses, it is a misdemeanor for any person to do any act forbidden or
fail to perform any act required in this chapter.

Ga Code Ann. § 40-6-1

Hawaii Not Generally Criminalized
Idaho Not Generally Criminalized
Illinois Not Generally Criminalized

Indiana Not Generally Criminalized
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STATE ARE MINOR TRAFFIC OFFENSES CRIMINALIZED?

lowa Generally Criminalized
It is a simple misdemeanor for a person to do an act forbidden or to fail to perform an act required
by this chapter [Motor Vehicles and Law of the Road] unless the violation is by this chapter or other
law of this state declared to be a serious or aggravated misdemeanor or a felony.
lowa Code § 321.482

Kansas Not Generally Criminalized
Most minor traffic violations were decriminalized in 2023, although there are some notable
exceptions, such as Nev. Rev. Stat. 88 484B.157 (not having a child under 6 in a child seat),
483.550 (driving without a valid license), and 482.456(driving with a suspended registration),
which remain misdemeanors.
Kansas law provides that any traffic offense listed in the code’s traffic violation fine schedule
is deemed a traffic violation, not a misdemeanor. Because the list of traffic infractions
encompasses the vast majority of minor offenses, FFJC deems Kansas as not criminalizing
these offenses, even though anything not listed is deemed a misdemeanor.
Kan. Stat. Ann. 888-2116, 8-2118

Kentucky Not Generally Criminalized

Louisiana Not Generally Criminalized

Maine Not Generally Criminalized

Maryland Not Generally Criminalized
Maryland has a broad statute which provides that, unless a motor vehicle offense is expressly
deemed civil in nature, the default penalty is a misdemeanor. See Md. Code, Transp § 27-
101. Nevertheless, Maryland is in the “not generally criminalized” category because the vast
majority of the minor traffic offenses are expressly deemed fine-only infractions.
See, e.g., Md. Code, Transp 8§ 21-803.1.: School Zones and Maximum Speed Limits; Md. Code,
Transp § 21-406.: Violations Contributing to Accidents resulting in Death or Serious Bodily
Injury [failure to give way].

Massachusetts Not Generally Criminalized

Michigan Not Generally Criminalized

Minnesota Not Generally Criminalized

Mississippi Generally Criminalized

It is a misdemeanor for any person to violate any of the provisions of Chapter 3 [Traffic
Regulations and Rules of the Road], 5 [Size, Weight and Load] or 7 [Equipment and
Identification] of this title, unless such violation is by such chapters or other law of this state
declared to be a felony.

Miss. Code Ann. § 63-9-11
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STATE ARE MINOR TRAFFIC OFFENSES CRIMINALIZED?

Missouri Generally Criminalized (by way of individual statutes)

Missouri lacks a single statute that broadly criminalizes minor traffic offenses. Furthermore,
while some minor traffic offenses are infractions (e.g., speeding below 5 mph), far more minor
offenses are deemed misdemeanors, enough for us to categorize it as general criminalization.

See, e.g., Mo. Rev. Stat. § 304.012:

(1) Every person operating a motor vehicle ... shall drive the vehicle in a careful and prudent
manner and at a rate of speed so as not to endanger the property of another or the life or
limb of any person ....

(2) Any person who violates the provisions of this section is guilty of a class B misdemeanor,
unless an accident is involved then it shall be a class A misdemeanor.

Mo. Rev. Stat. § 304.015 Drive on Right of Highway:

(9) shall be deemed a class C misdemeanor unless such violation causes an immediate threat
of an accident, in which case such violation shall be deemed a class B misdemeanor, or
unless an accident results from such violation, in which case such violation shall be deemed
a class A misdemeanor.

Mo. Rev. Stat. § 304.016: Unlawful Passing
Violation of this section shall be deemed a class C misdemeanor.

Mo. Rev. Stat. § 304.017: Distance at Which Vehicle Must Follow
Violation of this section shall be deemed a class C misdemeanor.

Among others.

Montana g Generally Criminalized

It is @ misdemeanor for a person to violate any of the provisions of this chapter [traffic
regulations] unless the violation is declared to be a felony.

Mont. Code Ann. §61-8-711(1)

It is unlawful and, unless otherwise declared in this chapter with respect to particular offenses,
it is a misdemeanor punishable as provided in 61-8-711 for any person to do any act forbidden
or fail to perform any act required in this chapter [on traffic regulations].

Mont. Code Ann. §61-8-104

Note: Although speeding less than 10 miles above the posted limit has been decriminalized
(Mont. Code Ann. §61-8-725(2)(a)) most other traffic offenses have not.

Nebraska Not Generally Criminalized

Nevada Not Generally Criminalized

New Hampshire ¢ Not Generally Criminalized
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STATE ARE MINOR TRAFFIC OFFENSES CRIMINALIZED?

New Jersey . Some Criminalization

For a violation of a provision of this chapter or any supplement thereto for which no specific
penalty is provided, the offender shall be liable to a penalty of not more than $50.00 or
imprisonment for a term not exceeding 15 days, or both; except that for a violation of a
section of article 11, 13, 14 or 17 of this chapter or any supplement thereto for which no specific
penalty is provided, the offender shall be liable to a penalty of not less than $50.00 or more
than $200.00 or imprisonment for a term not exceeding 15 days, or both.

N.J. Rev. Stat. § 39:4-203

We classify New Jersey as quasi-criminal because for the traffic offenses where no penalty is
provided, pursuant to, N.J. Rev. Stat. § 39:4-203 above, jail time is a technical possibility.

Case law confirms: “[o]Jur courts have stated that the Motor Vehicle Act is penal, and a violation
of its provisions results in a prosecution of a quasi-criminal action.” State v. McCarthy, 30
N.J.Super. 6, 9,103 A.2d 169, (App.Div. 1954); State v. Ring, 85 N.J.Super. 341, 343, 204 A.2d
716 (App.Div.1964), certif. den. 44 N.J. 407, 209 A.2d 142 (1965), cert. den. 382 U.S. 812, 86 S.Ct.
24,15 L.Ed.2d 60 (1965).

Other minor traffic offenses also explicitly set jail as a potential penalty, as with speeding which
may carry up to 15 days in jail, at a judge’s discretion. See N.J. Rev. Stat. § 39:4-104.

However, other minor traffic offenses are expressly civil-fine penalties only, such as: N.J. Rev.
Stat. 8 39:4-97.2, operating a vehicle in an unsafe manner; N.J. Rev. Stat. § 39:4-97.3, unlawful
use of cell phone while driving; and N.J. Rev. Stat. § 39:4-88.1, lane violations.

New Mexico Generally Criminalized

It is unlawful and, unless otherwise declared in the Motor Vehicle Code with respect to
particular offenses, it is a misdemeanor for any person to do any act forbidden or fail to
perform any act required in Article 7 of Chapter 66 NMSA 1978.

N.M. Stat. § 66-7-3

New York Not Generally Criminalized

North Carolina Generally Criminalized

Low-level moving and administrative violations can be an infraction or a misdemeanor,
depending on individual statutes. Because enough of the statutes expressly classify such
offenses as misdemeanors, we consider North Carolina to generally criminalize minor traffic
offenses. See, e.g., N.C. Gen. Stat. 8§ 20-141 (speeding more than 15 mph over the posted limit);
20-111 (registration violations); 20-28 (driving on a revoked license); 20-313 (driving without
insurance); and 20-127 (exceeding window tinting restrictions).

North Dakota Not Generally Criminalized
Ohio Not Generally Criminalized
Oklahoma Generally Criminalized

It is a misdemeanor for any person to violate any of the provisions of this title [Motor Vehicles]
unless such violation is by this title or other law of this state declared to be a felony.

Okla. Stat. tit. 47 § 17-101
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STATE ARE MINOR TRAFFIC OFFENSES CRIMINALIZED?
Oregon Not Generally Criminalized

Pennsylvania Not Generally Criminalized

Rhode Island Not Generally Criminalized

South Carolina Generally Criminalized

It is a misdemeanor for any person to violate any of the provisions of this chapter [Uniform
Act Regulating Traffic on Highways] unless such violation is by this chapter or other law of this
State declared to be a felony.”

S.C. Code Ann. § 56-5-6190

South Dakota Generally Criminalized (by way of individual statutes)

While South Dakota does not have a broad criminalizing statute, nearly every minor offense
under the “Rules of the Road” statutory section is classified as a misdemeanor. See S.D.
Codified Laws 8§ 32-26.

See eg., S.D. Codified Laws § 32-26-22.1:

No person may stop or suddenly decrease the speed of a vehicle without first giving

an appropriate signal in the manner provided in § 32-26-23 to the driver of any vehicle
immediately to the rear when there is opportunity to give such signal. . . A violation of this
section is a Class 2 misdemeanor.

Tennessee Generally Criminalized

It is unlawful and, unless otherwise declared in this chapter [Operation of Motor Vehicles]

and chapter 10, parts 1-5 of this title with respect to particular offenses, it is a Class C
misdemeanor, for any person to do any act forbidden or fail to perform any act required in this
chapter and chapter 10 of this title.

Tenn. Code Ann. § 55-8-103

Texas Generally Criminalized

(@) A person commits an offense if the person performs an act prohibited or fails to perform an
act required by this subtitle.

(b) Except as otherwise provided, an offense under this subtitle [Rules of The Road] is a misdemeanor.

Tex. Transp. Code § 542.301

Utah " Not Generally Criminalized

Most moving and administrative violations are classified as infractions, though there are a few
notable exceptions that are misdemeanors, such as Utah Code 8§ 41-6a-1624 (failure to repair
a damaged or deployed airbag), 41-6a-1715 (careless driving), and 41-6a-604 (speeding in a
school zone).

Vermont Not Generally Criminalized

Virginia ¢ Not Generally Criminalized
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STATE ARE MINOR TRAFFIC OFFENSES CRIMINALIZED?
Washington Not Generally Criminalized
West Virginia Generally Criminalized

It is unlawful and, unless otherwise declared in this chapter with respect to particular offenses,
it is @ misdemeanor for any person to do any act forbidden or fail to perform any act required
in this chapter [Traffic Regulations and Laws of the Road].

W. Va. Code § 17C-2-2

Wisconsin Not Generally Criminalized

Wyoming Generally Criminalized

It is a misdemeanor for any person to violate any of the provisions of this act or rules and
regulations authorized under this act unless the violation is by this act or other law of this state
declared to be a felony.

Wyo. Stat. Ann. § 31-5-1201
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